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Abbeyfield The Dales Limited - Policy & Procedure / Good Practice Guidelines  
Policy Ref: C015P  
Effective Date: August 2022 
Next Review Date: August 2025 
 

Mental Capacity Act 
 

1. Background 
 
The Mental Capacity Act 2005 governs decision-making on behalf of adults who may not be able 
to make their own decisions and applies to all those involved in providing health and social care in 
England and Wales. The Mental Capacity Act and its Code of Practice provide a statutory 
framework to enable people to make their own decisions whenever possible and protect people 
who lack capacity by placing individuals at the very heart of the decision-making process.   
 
This policy has been developed to ensure compliance with the Mental Capacity Act and the Mental 
Capacity Act Code of Practice.  
 

2. Objectives 
 
The aim of this policy is to ensure that Abbeyfield the Dales (ATD) staff always act in the best 
interests of residents and that if a resident lacks capacity to make their own decisions their 
interests will be safeguarded in accordance with the provisions of the Mental Capacity Act. 
 

3. Scope 
All established staff, agency staff and volunteers. 

 

4. Policy 
The Mental Capacity Act 2005 governs decision-making on behalf of adults who may not be able 
to make their own decisions. The Act covers the definition of ‘lack of capacity’, the principles 
regarding those who lack capacity, the test for capacity, a statutory best interest’s test, and a code 
of practice which must be followed. 

All registered care services must abide by the terms of the Mental Capacity Act and the Mental 
Capacity Act Code of Practice. 

The Act introduced criminal offences covering ill treatment or neglect of an incapacitated person, 
Independent Mental Capacity Advocates (IMCA), a new Court of Protection, the Office of the Public 
Guardian, and Lasting Power of Attorney (LPA) which replaced the Enduring Power of Attorney 
(EPA). 

The starting assumption must always be that a person has the capacity to make a decision. To have 
legal protection for making decisions on a person’s behalf under the Mental Capacity Act 2005 
there must be a reasonable belief that the individual lacks mental capacity. 

4.1. Definition of ‘Lack of Capacity’ 
“A person lacks capacity in relation to a matter if at the material time he is unable to make 
a decision for himself in relation to the matter because of an impairment of, or a disturbance 
in the functioning of, the mind or brain.” 

The Act challenges a blanket assumption that because a person lacks capacity in one area of 
their life, they lack capacity in all areas. Capacity can fluctuate and a person may be able to 

 



Reviewed by: Philip Birkinshaw 
Approved by ATD Board: 22/07/2022 

Page 2 of 8 
 

make day to day decisions but lack capacity to make decisions that are more complex. For 
example, they may not have the mental capacity to organise their finances but have mental 
capacity to decide what treatment or care they receive. 

Capacity is therefore both time and decision specific. 

4.2. The 5 Core Principles 
4.2.1. Principle 1 

A person must be assumed to have capacity unless it is established that they lack 
capacity – capacity is specific to each decision and staff must obtain consent for 
each element of the care plan.  

4.2.2. Principle 2 
A person is not to be treated as unable to make a decision unless all practicable 
(doable) steps to help them to do so have been taken without success - for example 
conveying advice in a way that the resident will be able to understand e.g. using 
pictures.  

4.2.3. Principle 3 
A person is not to be treated as unable to make a decision merely because they 
make an unwise decision - everyone has a right to pursue choices that others might 
view as unwise or risky. 

4.2.4. Principle 4 
An act done, or decision made, under this Act for or on behalf of a person who lacks 
capacity must be done, or made, in their best interests - the ‘best interests’ principle 
applies to those unable to make decisions after being given all the support 
necessary. 

4.2.5. Principle 5 
Before the act is done, or the decision is made, regard must be had to whether the 
purpose for which it is needed can be as effectively achieved in a way that is less 
restrictive of the person's rights and freedom of action - when making a best 
interests decision about a resident’s care, staff must consider all of the options and 
then choose the one that meets the needs of the resident and is the least restrictive. 

4.3. 2 Stage Test for Capacity 
The following two stage test must be used to decide whether someone lacks capacity to 
make a specific decision at a particular time. The assessment must be made on the balance 
of probabilities – is it more likely than not that the person lacks capacity? Records should 
show why the assessor has concluded that capacity is lacking for the particular decision. 

4.3.1. Stage 1 - The Diagnostic Threshold 
The first stage of an assessment of a person’s capacity or ability to make a decision 
involves asking the following question:  
Is there an impairment of, or disturbance in, the functioning of the person’s mind 
or brain? 

Examples of impairment or disturbance include:  
• Conditions associated with some forms of mental illness;  
• Dementia; 
• Significant learning disabilities; and  
• The long-term effects of brain damage. 
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Physical or mental conditions that cause confusion, drowsiness or loss of 
consciousness including: 
• Delirium; 
• Concussion following a head injury; and  
• The symptoms of alcohol or drug use. 

If the answer is no then the person cannot lack capacity.  If the answer is yes, 
proceed to stage two. 

4.3.2. Stage 2 - The Functional Threshold 
Assessing ability to make a decision a person lacks capacity if they are unable to:  
• Understand the information relevant to the decision; 
• Retain that information; 
• Use or weigh that information as part of the process of making the decision; or  
• Communicate their decision – by any means, including blinking an eye or 

squeezing a hand. 

In order to determine whether or not a person has capacity to make their own 
decisions the following should be considered:  
• Does the individual have all the relevant information needed to make the 

decision? 
• If there is a choice of options, has information been provided on the 

alternatives? 
• Have the communication needs of the individual been taken into account? The 

information needs to be presented in a way that is easier for them to 
understand. 

• Have different communication methods been explored, including obtaining 
professional or carer support? 

• Consider the risks and benefits, including describing the consequences of 
making a decision, and making no decision. 

All health and social care staff are likely to have to assess capacity at some stage but 
who assesses capacity depends on the nature of the decision that needs to be made. 
The Act does not specify who should undertake the assessment of capacity. 
Primarily it is the person who is to undertake the act in connection with care or 
treatment who is responsible for the assessment. 

Health and social care staff will make day to day assessments based on best 
interests and the principles of the Act on a regular basis for the more minor 
decisions on behalf of people who lack capacity. More significant decisions will 
require more senior/appropriately qualified decision makers/practitioners. 

4.4. Determining Best Interests 
If it is established that a person lacks capacity to make a decision, any decision taken for 
them must be in their best interests.  

When deciding what is in someone’s best interests the following statutory checklist should 
be used: 
• Avoid making assumptions about someone’s best interests merely on the basis of the 

person’s age, appearance, condition or behaviour; 
• Consider a person’s own wishes, feelings, beliefs and values and any written statements 

made by the person when they had capacity; 
• Take account of the views of family and informal carers; 
• Can the decision be put off until the person regains capacity; 
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• Involve the person in the decision-making process; 
• Demonstrate that you have carefully assessed any conflicting evidence or views; 
• Provide clear, objective reasons as to why you are acting in the person’s best interests; 
• Take account of the views of any independent mental capacity advocate; and 
• Take the less restrictive alternative or intervention. 

You will have complied with the law if you reasonably believe that what you are doing is in 
the person’s best interests. 

4.5. Day to Day Decisions 
Each resident must be assumed to have capacity and their care plan should be developed 
with them so that it reflects their needs and preferences. A resident may have fluctuating 
capacity and may be able to make decisions one day but not on another. In these 
circumstances, the resident’s care plan should be developed with them when they do have 
capacity as far as possible. The care planning process should also involve relatives, advocates, 
and health and social care professionals involved with the resident’s care. This will enable 
carers to be sure that they are acting in the resident’s best interests on the days when the 
resident lacks capacity. 

A resident may not have capacity to make all the decisions about their care but may have 
capacity to make smaller decisions and their care plan should reflect this. For example, a 
resident may not understand that they are at risk of malnutrition and that their dietary intake 
needs to be supplemented, but they may be able to indicate what foods they like or dislike. 

Where a resident lacks capacity to make decisions about their day-to-day care, an 
assessment of their capacity should be carried out for each decision that needs to be made 
and recorded using form MCA 1 (See Appendix 1). 

The person completing form MCA 1 should be directly involved in the resident’s care and 
should have received training in the Mental Capacity Act. The completion of form MCA 1 
should involve relatives, advocates, and health and social care professionals involved with 
the resident’s care. 

Where a resident has capacity to make their own day to day decisions their care plan may 
be written in the first person and the resident should be asked to sign the care plan to 
indicate their consent to it. 

Where a resident lacks capacity, their care plan should be written in the third person, and 
they should not be asked to sign their care plan. Relatives cannot consent to care on behalf 
of a resident without the legal authority to do so but can sign to indicate their involvement 
in developing the care plan and reaching decisions in the best interests of the resident.  

4.6. Significant Decisions 
Significant decisions differ from day-to-day decisions and include, for example, decisions 
concerning financial matters, serious medical treatment, change of accommodation and 
safeguarding issues. 

Where a significant decision needs to be made and the resident lacks capacity to make the 
decision, the matter may need to be referred to the Independent   Mental Capacity Advocate 
(IMCA) service unless there is someone legally appointed to make the significant decision on 
behalf of the resident. Significant decisions cannot be made on behalf of a resident by 
friends, relatives, or carers.   A formal assessment by a registered qualified professional is 
required before a significant decision can be made. 
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4.7. Training 
The Registered Manager must ensure that all staff have received MCA training that is 
commensurate with their role and responsibilities. As a minimum, all staff should have a 
basic awareness of the MCA so that they understand their responsibilities in relation to 
people who lack capacity. 

Staff should have access to the Mental Capacity Act 2005 Code of Practice. 

4.8. Record Keeping 
All residents should have their care needs and their agreed care plan reviewed at least 
monthly, or sooner if needed. The review should involve checks to ensure that all care 
planning records remain fully compliant with the MCA.  

All residents should have as much information as possible about their needs, preferences 
and lifestyle recorded and continually updated in their care plan. This provides reliable 
information should the resident lack capacity at any time to make their own decisions.  

Any Advance Decision to Refuse Treatment should be clearly documented in the resident’s 
care plan so that everyone involved in their care knows what to do in an emergency.  

Records must be kept about long-term or significant decisions made about capacity. Once a 
decision about capacity has been made this must be subject to review. The record should 
show what the decision was, why the decision was made and how the decision was made 
i.e. who was involved and what information was used.  

Where a resident has an appointed IMCA, Deputy, Lasting Power of Attorney (LPA) or 
Enduring Power of Attorney (EPA) there must be documentary evidence of this held on the 
resident’s file, together with clear details about the type of decisions the appointed person 
can make on behalf of the resident. 

4.9. Deprivation of Liberty Safeguards (DoLS) 
The Deprivation of Liberty Safeguards are part of the Mental Capacity Act 2005. The 
safeguards aim to make sure that people in care homes and hospitals are looked after in a 
way that does not inappropriately restrict their freedom.  

The safeguards set out a process that hospitals and care homes must follow if they believe it 
is in the person's best interests to deprive them of their liberty, to provide a particular care 
plan. It is then the role of the local authority to arrange for assessments to ensure the 
deprivation of liberty is in the person’s best interests.  

In summary, the safeguards ensure:  
• that the arrangements are in the person’s best interests; 
• the person is appointed someone to represent them; 
• the person is given a legal right of appeal over the arrangements; and 
• the arrangements are reviewed and continue for no longer than necessary. 

Although depriving a resident of their liberty in a care home is likely to be an unusual 
occurrence, staff should be aware of how their responses to a situation could amount to a 
deprivation of a resident’s liberty. Residents are entitled to be cared for in the least 
restrictive way possible and care planning should always consider the least restrictive 
options available to avoid any unnecessary deprivation of liberty.  

Whether someone is deprived of their liberty depends on the person's specific 
circumstances. A major restriction may sometimes in itself be a deprivation of liberty or 
sometimes several small restrictions added together will amount to a deprivation of liberty.  

A recent court decision determined that a deprivation of liberty occurs when:  
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• A person is under continuous supervision and control in a care home or hospital;  
• Is not free to leave; and  
• The person lacks capacity to consent to these arrangements. 

The DoLS should be used for all residents in care homes who lack capacity to make their own 
decisions and where personal freedoms need to be restricted in the resident’s best interests, 
to the extent that it amounts to a deprivation of liberty. Detailed guidance on the operation 
of the DoLS procedures is given in Abbeyfield’s Deprivation of Liberty Safeguards (MCA DOLS) 
Policy.  

4.10. Information for Residents & Families 
Residents and their families should be made aware of the legislation and how it affects the 
care of residents. 

Information is available from the Office of the Public Guardian website: Office of the Public 
Guardian. 

The Alzheimer’s Society have produced factsheets which can be found here: Alzheimer's 
Society factsheet Mental Capacity Act 2005 Alzheimer's Society factsheet Deprivation of 
Liberty Safeguards.  

 

5. Finance, Value for Money & Social Value 
Abbeyfield will add social value by ensuring that people who do not have the capacity to make 
their own decisions are fully protected and supported in accordance with the Mental Capacity Act. 

 

6. Supported Appendices 
APPENDIX 1: MCA 1 Day to Day Decisions 

 

7. Linked Policies 
Needs Assessment (C017P) 
Residents Rights (C026P) 
End of Life Care (C012P) 
Deprivation of Liberty Safeguards (MCA DOLS) (C010P) 
Personal Finances and Valuables (R016P – Independent & Supported) & (C025P – Care) 
Safeguarding Vulnerable Adults (LG031P) 

 

8. Legislation/Regulation 
Mental Capacity Act 2005 
Mental Capacity Act Code of Practice (last updated January 2016) 
Health & Social Care act 2008 (Regulated Activities) 
Regulations 2014 (Part 3) (as amended) Care Act 2014 

 

9. Review 
Every 3 years, subject to any regulatory or legislative updates. 

 

10. Guidance 
Making decisions: A guide for people who work in health and social care (OPG603) 
SCIE - Mental Capacity Act 

 

11. Procedure 
N/A 
 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/348440/OPG603-Health-care-workers-MCA-decisions.pdf
https://www.scie.org.uk/mca/
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APPENDIX 1: Day to Day Decisions Assessment 
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